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Chapter 7

M scel | aneous Petitions

RULE 607. 01 PETI TI ONS FOR FAM LY ALLOWANCE

A petition for famly allowance for the surviving spouse
m nor children of the decedent, or physically or nentally
i ncapaci tated adult children of the decedent who were dependent on
the decedent for support, if made before the filing of the
inventory and within six nonths from the qualification of the
personal representative, may be presented ex parte. Odinarily,
the ex parte order for famly allowance wll be nade for a period
coormencing wth the date of death and continuing until the
inventory is filed, but not to exceed six nonths. When the
petitioner is not the personal representative, consent to the
allowmance or a waiver of notice by the representative nust
acconpany the petition.

In all other cases the petition for famly all owance shoul d be
noticed and set for hearing on the cal endar. Known creditors
shoul d be given notice and a copy of the petition. The order wll
be limted to a definite period, usually not to exceed 12 nonths.
The court will not make an order for famly allowance for an
unlimted period.

A petition seeking in excess of one thousand dollars
(%1, 000.00) per month nust contain an item zed estimate of all
anticipated nonthly expenses, an estimate of the gross and net
estate and an estimate of the doll ar anmount of unpaid clains. Such
itemzation is preferred in all cases, and may be required with
respect to petitions seeking |l esser anounts. A petition containing
an item zed expenditure for real or personal property nust include
a statement explaining howtitle to the property is vested.

In addition, a petition which requests an allowance for a
spouse, parent, or adult child who is not incapacitated nust
contain statenments setting forth all incone from sources outside
the estate, and an item zed description of such person's property.

If the estate is being admnistered under the |ndependent
Adm ni stration of Estates Act, the personal representative may pay
a reasonable famly allowance in accordance with Probate Code
Section 10535.
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RULE 607. 02 PETI TI ONS FOR AUTHORI TY TO BORROW MONEY - BONDS

A petition for authority to borrow noney should state, in
addition to the matters set forth in Probate Code Section 9802(b),
the identity of the lender, the net anpbunt the estate expects to
recei ve, the anmount of bond in force, and if bond is required, the
anount by which the bond should be increased. If no additiona
bond is required, or if bond is waived, that fact should be
al | eged.

RULE 607. 03 PETI TIONS TO DETERM NE TI TLE TO REAL OR PERSONAL
PROPERTY PURSUANT TO PROBATE CODE SECTI ONS 9860 AND
2520

A petition pursuant to Probate Code Sections 9860 or 2520
shoul d be so captioned to alert the Clerk to set the petition for
hearing at |east 40 days fromthe date of filing. |If difficulties
in service of required notices of hearing are anticipated,
attorneys are asked to request a |l ater hearing date so as to avoid
conti nuance of the hearing date.

The description of the property in the petition nust be
sufficient to give adequate notice to any interested party. The
description of any real property shall include the street address
or, if none, an indication of the | ocation of the property. A copy
of the petition nust be served with the notice of hearing.

RULE 607. 04 PETI TI ONS FOR PERM SSI ON TO CONTI NUE OPERATI ON OF A
DECEDENT' S BUSI NESS

In addition to the notice prescribed by Probate Code Section
9760 for petitions for permssion to continue the operation of a
decedent's business, notice of the tinme and place of the hearing
shall be mailed to all heirs or devisees at |east 15 days prior to
the tinme set for the hearing.

RULE 607. 05 PETI TIONS FOR DETERM NATION OF ENTI TLEMENT TO
ESTATE DI STRI BUTI ON

A petition under Probate Code Sections 11700 et seq. nmay
include a request for an interpretation of the will. The order
determining entitlenent to estate distribution should provide for
conpl ete resolution of the i ssues raised by the pleadings. Counsel
shoul d review the followi ng two cases for guidance in this regard:
Bodi ne v. Superior Court (1962) 209 Cal.App.2d 354 [26 Cal.Rptr.
260]; and Estate of Brissell (1963) 218 Cal.App.2d 841 [32
Cal . Rptr. 458]. Wen a determ nation of distribution is requested
in a petition for distribution, notice nust be given in the sane
manner as is required when a separate petition under Section 11700
is filed.
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RULE 607. 06 PETI TI ONS TO VACATE ORDER FI XI NG | NHERI TANCE TAX

In the case of decedents who died prior to the effective date
of repeal of the California lnheritance Tax, June 8, |982, an order
confirmng report of Inheritance Tax Referee and fixing the
i nheritance tax may be vacated ex parte within six nonths of the
date of the order either on stipulation of the attorney for the
estate and the State Controller or on notion under Section 473 of
the Code of Civil Procedure.

RULE 607. 07 PETI TI ONS TO COVPROM SE WRONGFUL DEATH CLAI M5

Recovery of damages for wongful death, as distinguished from
physical injury and property danmage, are held by the fiduciary as
a representative of the statutory beneficiaries and are not part of
the decedent's estate. The disposition of such danmages for
wrongful death, and the anobunt of attorneys' fees and costs, may be
determ ned by the court on a petition for authority to conprom se
pursuant to Section 9835 of the Probate Code. The Clerk sets the
petition for hearing, and the personal representative gives notice
in the manner specified in Probate Code Section 1220.

This procedure is applicable to any action by the persona
representative under federal law, as well as state |aw.

If a personal representative collects damages and costs
arising out of the physical injury of decedent, or property danage
as di stingui shed fromw ongful death, the representative shall hold
such noney in his or her representative capacity as property of the
estate. Therefore, it (or the claimgiving rise to it) nust be
i nventoried.

RULE 607.08 PETITIONS FILED UNDER THE UNI FORM TRANSFERS TO
M NORS ACT (UTMA)

Petitions filed under the Uniform Transfers to Mnors Act
(Probate Code Sections 3900 et seq.) to transfer titletoamnor's
funds to a custodian on behalf of the mnor under Probate Code
Section 3906(c)(3) nust set forth jurisdictional facts (see Probate
Code Section 3921), state the anmount to be paid, state by whomthe
anount is to be paid, state what reinbursenent for costs and/or
fees is requested, and request the transfer of the bal ance of the
funds to anot her adult or trust conpany as custodi an as provided in
Probat e Code Section 3909.

If distribution is to be made from a probate estate to a

custodian for a mnor, the requirenents of Rule 608.21 nust al so be
met in the probate proceeding.
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If the petition nerely seeks the transfer of the funds subject
to rei nmbursenent for costs expended for the filing of the petition,
the petition may be granted by the court wthout notice. I f,
however, attorney's fees are sought, the natter nust be set on the
court's cal endar for approval.

The order shall provide for the persons holding the funds to
make a check payable to the persons entitled to costs and fees and
shall provide for the issuance of a check in the anmount to be
deposited to be payable to the proposed cust odi an.

RULE 607. 09 PETI TI ONS TO AUTHORI ZE MEDI CAL TREATMENT FOR ADULT
W THOUT CONSERVATOR

| f authorization of nedical treatnent for an adult w thout a
conservator is required, the petition should be presented to the
Probate Court. |If the adult for whom nedical treatnent is sought
(patient) is not represented by an attorney, the court will appoint
private counsel or the Public Defender to represent the patient,
set the petition for hearing within a day or two and prescribe
noti ce. The court, in setting the petition for hearing and
determ ning what notice is to be given, will consider the urgency,
exi sting nedical facts and the circunstances, as set forth in the
petition or in a nedical affidavit submtted with the petition. |If
the attorney for the petitioner and the attorney for the patient so
stipulate, the court may, upon proper and sufficient nedical
affidavits or declarations, determ ne the matter w thout hearing or
noti ce, nmake an order authori zi ng the recommended cour se of nedi cal
treatment and designate the person to give consent.

RULE 607.10  SPOUSAL PROPERTY PETI TI ONS
( PROBATE CODE SECTI ONS 13650- 13660)

A petition containing an allegation that the character of any
property was transnmuted after Decenber 31, 1984, by decedent and
surviving spouse nust be based on a witing (Famly Code Section
852). A photocopy of the witing show ng signatures nust be
attached to the petition.

|f a petition contains an allegation that the character of any
property was transnuted before January 1, 1985, by decedent and
survi ving spouse, such claimmay be proved either by a witing or
by ot her supporting facts which nust be set forth in the petition.

A petition nmust |list, on separate schedul es, the decedent's
interest and the surviving spouse's interest in the property. For
exanple, if it is alleged the decedent and surviving spouse owned
as comunity property a piece of real property, the decedent's
undi vi ded one-half (1/2) interest in such property should be |isted
on one schedul e and t he survivi ng spouse's undi vi ded one-half (1/2)
interest in the sane property listed on another schedul e.
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The follow ng requirenents do not apply to a petition if the
entire estate of the decedent passes to the surviving spouse either
under a will or pursuant to intestate succession and one of the
follow ng applies: (a) the petition only seeks determ nation of
the passing of the property without a finding of the character
(comunity or separate) of the property; or (b) the decedent and
surviving spouse executed a witten agreenent transnmuting or
confirmng all property owned at the date of the agreenent and al
after-acquired property into community property; or (c) the
decedent and surviving spouse executed a witten agreenent which
transmuted or confirned the subject property to community property
and the date of acquisition of the subject property is alleged. |If
(b) and/or (c) apply, copies of all agreenents nust be attached to
the petition. In all other cases, the petition nust be
suppl emented to include the follow ng allegations:

A Date and place of marriage; and domcile at the tinme of
marri age;
B. Dat es decedent and a surviving spouse cane to California,

if not domciled in California at tinme of marriage or
resided in another state after marriage;

C. | f decedent owned any real or personal property on the
date of marriage, a description of such property and the
appr oxi mat e val ue;

D. Decedent's occupation and net worth at the tinme of
marri age;
E. Whet her or not the decedent received any property after

the date of marriage by gift, bequest, devise, descent,
proceeds of |ife insurance or joint tenancy survivorship
and, if so, a description of such property, giving
approxi mate val ues and dates of receipt;

F. | f any property was received by decedent under E above
and is part of the estate, identify the property;

G The exact title vesting as of the decedent's date of
death for each itemof property and a statenent whether
it was acquired after Decenber 31, 1984;

H. If clainms are based on any docunent, attach a photocopy
of the docunent show ng signatures; and

In addition to the above, set forth any additional facts
upon whi ch claimof character of property is based.

(Revi sed effective January 1, 1994)
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RULE 607. 11 PETI TI ONS FOR CHANGE OF NAME

The petitioner and the petitioner's attorney, if any, are
required to attend the hearing and appear one half (1/2) hour
bef ore heari ng.

An adult petitioning for a change of his or her name shoul d be
prepared to submt to the court at the hearing a certified copy of
his or her birth certificate (if born in the United States), or
docunents issued by the Immgration and Naturalization Service,
such as a Certificate of Ctizenship or Resident Alien Card (if
born outside the United States), so that the court can determ ne
the correct spelling of the nane.

_ If the petition contains a request for change of nane of a
m nor,

A The m nor may be required to attend the hearing if he or
she is 14 years of age or older; and

B. The parent should be prepared to submt to the court a
certified copy of the child' s birth certificate, if born
inthe United States, or a properly authenticated copy of
a foreign birth certificate together with an English
translation (including a declaration as to the
qualifications of the translator), if the child was born
outside the United States.

C. The non-petitioning parent's |last known address nust be
included in item 7 of the petition. If the non-
petitioning parent is all eged to be deceased, a certified
copy of the death certificate shall be attached to the
petition or submtted at the hearing. |If the |ocation of
a non-petitioning parent i s unknown, he/she may be served
by publication of the Notice of Hearing to Non-
Petitioning Parent in accordance with Code of GCvil
Procedure Section 415.50. An application for order for
publication my be submtted ex parte. An affidavit/
decl aration of diligent search, Notice of Hearing to Non-
Petitioning Parent, and Oder for Publication nust
acconpany the application. (See Code of Civil Procedure
415. 50.)
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